
Before the
P'BDBRAL CCHmNICATIONS

Washington, D.C.

DOCKET FILE COpy ORIGINAL REOENEO
QUlr;;:'wt)

coao:SSIOB.-....~tOII- uP
20554 ~~C'l1t£ssatN\Y

In re Applications of )
)

GAP BROADCASTING COMPANY, INC. ) File No. BRH-910201WL
)

For Renewal of License of Station )
WNCN(FM) (104.3 MHz), New York, )
New York )

)
CLASS EN'I'ERTAINMENT AND )
CCHmNICATIONS, L.P. ) File No. BPH-910430ME

)
For a Construction Permit for a )
New FM Station on 104.3 MHz at )
New York, New York )

To: The Commission

MASS MRPIA BURBAtJ'S CONSOLIDATBP COIIIBNTS ON
JOINT REQUEST FOR APPROVAL OF AGR.BBMBNT FOR DISMISSAL

OF COURT APPEAL
~

JOINT K>TION FOR APPROVAL OF J\GRJ[8MRNT FOR DISMISSAL OF APPLICANT
aDd

JOINT K>TION TO STAY PROCBBDJ:NG PBHDING ACTION ON
SBTI"LEMBNT 1\GREBMBNT

1. On June 15, 1993, GAF Broadcasting Company, Inc. ("GAF")

and Class Entertainment and Communications L.P. ("Class") filed a

Joint Request for Dismissal of Court Appeal ("Joint Request ll ),

and on June 23, 1993, GAF and Class filed a Joint Motion for

Approval of Agreement For Dismissal of Applicant ("Joint

Motion"). GAF and Class also filed, on June 23, 1993, a Joint

Motion to Stay Proceeding Pending Action on Settlement Agreement

("Stay Request"). The Mass Media Bureau submits the following

consolidated comments. ~f ~
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Joint Re<;Dlest

2. Class has pending before the United States Court of

Appeals for the District of Columbia Circuit an appeal (No. 92

1269) of Shareholders of GAF Co~oration, 7 FCC Rcd 3225 (1992),

in which the Commission denied various petitions and objections

filed by Class and others against GAF and Station WNCN(FM) .

Class also has pending before the Commission objections to

certain equal employment opportunity ("EEO") practices of

WNCN(FM) .

3. The Joint Request is accompanied by ~n Agreement which

contemplates dismissal of the Class appeal and challenge to GAF's

employment practices in consideration for which GAF proposes to

pay Class the sum of $40,000. The parties state that this amount

is less than the legitimate and prudent expenses incurred by

Class in preparing, filing, and prosecuting its petitions and

objections.

4. The Bureau interposes no objection to the relief

requested. Section 73.3588 of the Commission~s Rules provides

for dismissal of petitions to deny or withdrawal of informal

objections in exchange for financial consideration of an amount

that does not exceed the legitimate and prudent expenses incurred

by the dismissing/withdrawing party. In the instant case, the

parties have demonstrated that the amount of money that Class
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will receive in consideration for the dismissal of its appeal and

EEO objections does not exceed its legitimate and prudent

expenses. The settlement agreement satisfies the literal

requirements of § 73.3588 and, accordingly, may be approved. 1

Joint Motion

5. The Joint Motion is accompanied by an Agreement which

contemplates dismissal of the Class application and grant of the

GAF application in the above-captioned proceeding. In

consideration for the dismissal of the Class application, GAF

proposes to pay Class $40,000, which sum purpqrtedly represents

the reasonable and prudent expenses incurred by Class in

preparing, filing, and prosecuting its application.

6. GAF and Class recognize that § 73.3523 of the

Commission's Rules prohibits the payment of reimbursement

expenses to a dismissing challenger prior to the issuance of an

Initial Decision in comparative renewal cases. According, they

request a waiver of § 73.3523. In support, GAF and Class allege

that changed circumstances, the modest amount ,of consideration,

and the Commission's long-standing policy encouraging settlements

1 The Bureau's position supporting favorable action on the
Joint Request is predicated on the absence of any demonstrated
linkage between disposition of the settlement agreement seeking
dismissal of the 565 1
(the)Tj
601 0 0 12.9 4281 145.92 T4
15.6369 121.63528284 0 0 6 T9 388.8644 108.16mon5.6369 121.62999 0 0 12.9 496.8223 377.616 m
(dismissal)TjTj
15.30-4821 0 0 12.9 187.1546 230.59 Tm
(the)Tj
14.8565 0 5.92 9 417.3152 370 121Tm
(the)Tj
14t



justify a waiver in this instance.

7. Specifically, Class submits that the basis upon which it

filed its competing application -- the criminal convictions of

GAF's parent company and one of its former officers -- no longer

exists because the convictions were overturned. Class also

maintains that the $40,000 reimbursement amount is relatively

small and, in any event, is less than Class' actual expenses.

Finally, the applicants maintain that a waiver would permit a

universal settlement of this proceeding, thus furthering long

standing Commission policy of encouraging settlements in

adjudicatory proceedings.

8. The Bureau opposes the settlement because it is entirely

self-serving, does not advance the pUblic interest, and makes a

complete mockery of the Commission's policy proscribing the

reimbursement of expenses in comparative renewal proceedings.

Furthermore, the reasons which GAF and Class advance as

justification for a waiver of Section 73.3523 are baseless.

9. The Joint Motion suggests that Class.only recently

learned about the reversal of the GAF convictions or only

recently concluded that such changed circumstances have

undermined the basis on which the Class application was

predicated. This is ridiculous. The convictions were overturned

on appeal on March 18, 1991, before Class filed its application.
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Furthermore, rehearing was denied on June 3, 1991, and, following

the Justice Department's decision not to seek a further trial, an

order was signed on August 9, 1991, dismissing the indictment and

terminating the criminal proceeding. ~ Shareholders of GAF

Corporation, 7 FCC Rcd 3225, 3230 (1992). These latter events

occurred before the Hearing Designation Order, 8 FCC Rcd 1742

(MMB 1993), in this proceeding was released, and before Class

voluntarily submitted its Notice of Appearance, filed April 1,

1993, wherein it represented to the Commission, presumably in

good faith, that it intended to appear at hearing and present

evidence.

10. The settlement agreement is nothing more than a

transparent attempt on the part of Class to extract some cash

compensation in a case which it all but acknowledges it cannot

win. It belies logic how Commission approval of such an

arrangement could possibly serve the public irtterest .. Indeed, if

Class' reason for filing its application was not dubious, its

reason for continuing to prosecute its application up to the

present is.

11. While the Bureau agrees in principle that settlement

agreements can be beneficial, this settlement agreement is

decidedly different. If Class wants to dismiss its application,

it may do so with prejudice at any time. But the Bureau cannot

and certainly will not support the paYment of any money to Class
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as an inducement to do so. The rule section which Class would

have the Commission waive was adopted for, among other reasons,

to eliminate the very situation presented here. ~ Formulation

of Policies and Rules Relating to Broadcast Renewal A~~licants,

Com~eting A~~licants, and Other Partici~ants to the Com~arative

Renewal Process and to the Prevention of Abuses of the Renewal

Process, 4 FCC Rcd 4780 (1989), recon. denied in part, 5 FCC Rcd

3902 (1990). Accordingly, the settlement agreement should be

rejected, and the Joint Request should be denied.

Stay Regyest

12. GAF and Class request a stay of the captioned

proceeding pending Commission consideration of the foregoing

Joint Motion. The Bureau opposes a stay because the Joint Motion

is without merit and GAF and Class have failed to advance

sufficient reasons to justify the grant of a stay.

13. In order to justify a stay, GAF and Class must show

that there exists a substantial likelihood of prevailing on the

merits; that they will be irreparably harmed QY the failure to

grant a stay; that the pUblic interest will be served by a stay;

and that no private interest will be adversely affected by the

grant of a stay. ~ Virginia Petroleum Jobbers Association v.

Federal Power Commission, 259 F.2d 921 (D.C. Cir. 1958), as

modified, Washington Metropolitan Area Transit Commission v.
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Holiday Tours. Inc., 559 F.2d 841 (D.C. Cir. 1977).

14. In the instant case, GAF and Class have not even

referenced the foregoing requirements for a stay, much less

attempted to satisfy them. Accordingly, there is no

justification whatsoever for granting a stay, and the parties'

request should be denied.

Respectfully submitted,
Roy J. Stewart
Chief, Mass Media Bureau

Federal Communications Commission
2025 M Street, N.W.
Suite 7212
Washington, D.C. 20554
(202) 632 - 6402

July 6, 1993
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CERTIPICATE OP SERVICE

I, Michelle C. Mebane, a secretary in the Hearing Branch,

Mass Media Bureau, certify that I have, on this 6th day of July

1993, sent by First Class mail, u.s. Government frank, copies of

the foregoing "Mass Media Bureau's Consolidated Comments on Joint

Request for Approval of Agreement for Dismissal of Court Appeal

and Joint Motion for Approval of Agreement for Dismissal of

Applicant and Joint Motion To Stay proceeding Pending Action on

Settlement Agreement ll to:

Christopher G. Wood, Esq.
Fleischman & Walsh
1400 16th Street, N.W.
Suite 600
Washington, D.C. 20036

Co-counsel for GAF Broadcasting Co., Inc.

Morton L. Berfield, Esq.
Cohen & Berfield
1129 20th Street, N.W.
Washington, D.C. 20036

Counsel for Class Entertainment and
Communications, L.P.

David M. Rice, Esq.
One Old Country Road
Carle Place, New York 11514

Counsel for Listeners' Guild, Inc.

'7n.J...,chA tiL C To ~ ha..a:t 1
Michelle C. Mebane
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